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Abstract: 
Industrialization holds the prospects of a better economy for Nigeria. It provides employment and goods 

to the teaming population of the country and so combats poverty. These prospects are greatly threatened 

if air pollution associated with industrialization is not checked. Air pollution is the emission into the 

atmosphere of particulate matter and gases which have deleterious effects on human health, the 

ecosystem and the environment on which humankind depends. Air pollution causes among other things 

nasal, eye and airway irritation, and even lung and heart problems. Studies show that air pollution is 

currently responsible for more deaths in Africa than malnutrition or dirty water. A way out of the air 

pollution occasioned by industrialisation is to pursue industrialisation along the paths of air quality 

and pollution control regulations; or else industrialisation would be counterproductive. Thus, this 

paper appraises the legal regime for the control of air pollution in Nigeria. This covers the international 

legal instruments ratified by Nigeria as well as the municipal legislations and regulations on the 

subject. The finding is that though Nigeria has legislations and regulations on air pollution control, 

they are out of date and not in tune with developments in international environmental law. It 

recommends a review of these legislations and regulations. The methodology of the paper is doctrinal. 
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1. Introduction: 

With the teeming population of unemployed youth and hyper-dependence on oil exports, 

industrialisation is adjudged to be one significant way of diversifying the economy, providing 

employment for the unemployed and breaking the cycle of poverty in the country. Nigeria can 

do this by enhancing the manufacturing sector which to process the vast and rich natural 

resources of the country. This will in turn result to improved standards of living and wellbeing. 

While industrialisation comes with this positive promise, there is a down side to it. It comes 

with heavy air pollution that bears adverse effects on human health, the ecosystem and the 

environment on which humankind depends. For instance, burning fossil fuels like diesel and 

gas for energy emits greenhouse gases (GHGs) that are responsible for global warming. Oxides 

of Sulphur and Nitrogen emitted by the burning of fossil fuels are responsible for acid rain. 

Dust and the particulates that come with housing development and civil engineering works 

associated with industrialisation pollute the air also. Amongst the health challenges from 

polluted air are nasal, eye and airway irritation, and even lung and heart problems. Preventing 

or controlling air pollution associated with industrialisation becomes therefore a necessity in 

order for industrialisation to be sustainably beneficial. Unless there is an effective legal regime 

on the ground for regulating the industrial sector, the call for industrialisation would, in the 

long run, be counter-productive. This paper appraises the legal framework for preventing or 

controlling air pollution in the Nigerian industrial sector. After the Introduction is the 

Conceptual Framework, in which the paper clarifies some key concepts in the work. In the next 

part, Industrialisation and Air Pollution, the paper discusses the different kinds of air pollution 

associated with industrialisation and their effects. The paper goes further in the succeeding 

part, Legal Framework for Air Pollution Control in Nigeria, to appraise the legal instruments 

for the control of air pollution in the industrial sector in Nigeria. Efforts are first directed to 

examining key international conventions and agreements on air pollution control ratified by 

Nigeria. Next are municipal legislations and regulations on air pollution control in Nigeria. In 
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the final part is Conclusion and Recommendations. The finding of the paper is that Nigeria’s 

municipal legislations and regulations on air pollution control are old when compared to 

developments in international environmental law. They do not reflect developments in 

environmental science and international environmental law. Most of the international 

instruments ratified by Nigeria are not domesticated, thereby keeping in limbo the judicial 

enforcement of these instruments in Nigeria. Corruption, inadequate funding, lack of capacity 

building and unqualified staff are some of the problems militating against the efficiency of the 

agencies entrusted with enforcement of the legislations and regulations on air pollution control 

in the country. The paper recommends a review of the municipal legislations and regulations 

in order to bring them into tune with developments in International Environmental Law. It 

recommends also the domestication of the international instruments ratified by the country. It 

further recommends addressing the problems militating against the efficiency of the agencies 

charged with the enforcement of the legislations and regulations on air pollution control.   

 

2.   The Conceptual Framework: 

‘Industrialization’ is a key concept in this paper. The Merriam-Webster Dictionary online 

defines it as ‘the widespread development of industries in a region, country, culture, etc.’ A 

similar definition is given by the Oxford English Dictionary online which sees it as “the 

development of industries in a country or region on a wide scale.” These definitions bring out 

two ideas on industrialisation; first, establishment of industries and second, on a wide scale. In 

other words, a country would not be said to be industrialized if it does not have industries on a 

large scale. The problem here is the number of industries that would constitute a large scale 

when we take into cognizance the fact that countries are not of the same size both 

geographically and demographically. The number of industries that would make a small 

country industrialized would obviously not make a big country industrialized.  Consequently, 

defining industrialisation in terms of widespread presence of industries is problematic. Be that 

as it may, the concept of industrialisation conveys the idea of industries playing a significant 

role in the economy of a country. This takes us to the sub-concept of an industry. The term 

‘industry’ has several nuances that are not completely different or opposed. The Oxford 

Advanced Learner’s Dictionary (2015) defines it first as the production of goods from raw 

materials, especially in factories.  Second, it means the people and activities involved in 

producing a particular thing or in providing a particular service. Third, it means the quality of 

working hard. The first nuance stands for the factory processes involved in transforming raw 

materials to finished products. It must quickly be pointed out that the idea of a finished product 

is relative. What constitutes a finished product in one factory may become a raw material for 

another factory. By this industrialisation involves the presence of industries of varying scales; 

primary, secondary, tertiary scales, and even more. The second nuance is related to the first in 

that it relates to activities involved in producing a particular thing. But it differs from the first 

because it embraces the people involved in the production of goods. It also differs from the 

first because it points to the fact that what is produced is not only goods, but also services. The 

indispensability of these goods and services for the economic growth and good life of a country 

make industrialization an important activity in the economic development of a country. In 

addition to the foregoing economic understanding of industrialisation, industrialisation has 

evolved to embrace environmental considerations. With the global commitment to 

environmental protection under the United Nations Environmental Programme (UNEP), 

inherent in the concept of industrialisation is the obligation for environmental protection. This 

comes from the awareness of the many deleterious environmental effects of industrialisation. 

Unless industrialisation moves along with environmental protection, it is not sustainable 

because it would leave in its trail harmful environmental effects. Strong, the Secretary-General 
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of the 1972 UN Conference on Human Environment held in Stockholm, Sweden, affirmed this 

point when he stated in his opening statement that:  

 

Environmental factors must be an integral feature of development 

strategies if the aim of human endeavor is to increase the welfare and not 

merely to increase the gross national product. Indeed, one of the most 

promising features of the continuing debate on development and the 

environment is the new synthesis that is now emerging. (Strong, 1972) 

 

The synthesis is that economic development and environmental protection are mutually 

inclusive. This fact is today no longer a matter of debate but a settled conclusion that underpins 

the doctrine of sustainable   development. From the foregoing, for the purposes of this paper, 

industrialisation refers to the predominant use of industries by human beings for the production 

of goods and services in a country or region in a manner that protects the environment from 

degradation. From here this paper goes to the next key concept, air pollution, which is an 

environmental problem often associated with industrialisation. 

 

The Organization for Economic Cooperation and Development (OECD) defines air pollution 

as ‘the presence of contaminant or pollutant substances in the air that do not disperse properly 

and that interferes with human health or welfare, or produces other harmful environmental 

effects.’ The 1979 Convention on Long Range Transboundary Air Pollution defines it as:  

 

the introduction by man, directly or indirectly, of substances or energy 

into the air resulting in deleterious effects of such a nature as to endanger 

human health, harm living resources, ecosystems and material property, 

and impair or interfere with amenities and other legitimate uses of the 

environment. [art. (1)a] 

 

One commonality of the two definitions is that air pollution has harmful effects on both the 

environment and humans. In other words, without these harmful effects there would strictly 

speaking be no air pollution even though there might be pollutants in the air. This idea comes 

out very clearly in the definition by the Convention on Long Range Transboundary Air 

Pollution where it says, ‘…deleterious effects of such a nature as to endanger human health, 

harm living resources, ecosystems and material property….’ Be that as it may the control of 

the emission of air pollutants should not be suspended until full blown air pollution occurs. 

Prevention, it is said, is better than cure, and a stitch in time saves nine. This is precisely what 

the precautionary principle in international environmental law is all about.  OECD’s definition 

is a general definition because it says nothing about the sources of the contaminant substances. 

Sources of contaminants could be natural or anthropogenic. They are natural when they occur 

independent of human agency, but simply through the forces of nature; from phenomena like 

volcanic eruptions. Volcanic eruptions emit gases like sulphur dioxide into the air.  

Contaminants are anthropogenic when they come from human activities. The definition by the 

1979 Convention on Longe Range Transboundary Air Pollution is a definition of 

anthropogenic air pollution because it talks of the pollutants coming from man. 

Industrialisation, undoubtedly, is a human activity, thus air pollution associated with it is 

anthropogenic. This makes it imperative for such air pollution to be prevented or controlled 

through legislations and regulations in order for industrialisation to be sustainably wholesome.   
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4.   Industrialisation and Air Pollution: 

Atmospheric air pollution is, to a large extent, caused by industrialization. The industrial 

revolution brought factory-based production. Until this time production was done in people’s 

homes, using hand tools or basic machines resulting in the production of small or limited 

quantities of products and the application of smaller quantities of chemicals. Industrialization 

introduced a shift to powered, special-purpose machinery, factories and mass production of 

goods and services. Today, thanks to industrialisation, we have cars and other more efficient 

means of transportation. We have better houses, better healthcare, and better and faster means 

of communication. Moreover, industries provide employment and income, thereby alleviating 

poverty both personal and national. However, intrinsically connected to these benefits of 

industrialisation is air pollution, which comes either directly in the manufacturing of these 

products or indirectly in their uses. For instance, the fossil fuel cars we drive pollute the air 

with the nitrogen oxides they emit from their exhaust pipes.    

 

4.1 Air Pollutants - Sources and Effects: 

Air pollution is classified into indoor and outdoor. Indoor air pollution occurs in enclosed areas 

like homes and offices while there is outdoor air pollution. If the pollution occurs in open-air 

places, such as during gas flaring and bushfires. Air pollutants are classified into particulate 

matter and gases.  

 

4.1.1 Particulate Matter: 

Particulate pollutants include solid airborne particles such as dust, fly ash, smoke, fog, soot, 

and fumes. Industrial activities that throw dust into the air include mining and civil engineering 

works like road and house construction. 

 

4.1.2 Gaseous Pollutants: 

Gaseous pollutants include carbon monoxide, carbon dioxide, hydrocarbons, oxides of sulphur, 

and oxides of nitrogen. Oxides of sulphur are sulphur oxide (SO) and sulphur dioxide (SO2) 

while oxides of nitrogen are nitrogen oxide (NO) and Nitrogen dioxide (N2O).  

 

a. Carbon Dioxide: 

Even though carbon dioxide is emitted by human beings when breathing, it is generally seen 

as a pollutant when it is emitted by cars, planes, power plants, and other human activities that 

involve the burning of fossil fuels.  It is considered that carbon dioxide exhaled by human 

beings and other animals cannot distort the natural atmospheric carbon dioxide equilibrium 

because they are taken by plants and vegetation.  Instances of fossil fuels are coal, gasoline and 

natural gas.  

 

b. Nitrogen Oxide: 

Nitrogen, ordinarily, is a significant part of the air. Under high temperature, it reacts with the 

atmospheric oxygen to form Nitrogen oxide, which reacts further with atmospheric oxygen to 

form Nitrogen dioxide. Nitrogen oxide is further emitted into the air by the burning of fossil 

fuels.  

 

c. Sulphur Dioxide: 

Like Nitrogen oxide, sulphur dioxide pollution comes from the burning of fossil fuels. Nitrogen 

oxide and sulphur dioxide under humid conditions form nitric acid and sulphuric acid 

respectively.   Sulphur dioxide in the air also causes smog which is dangerous for people with 

respiratory problems (e.g. asthmatic patients), people with heart conditions, aged people and 
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children. By sulphur dioxide and nitrogen oxide forming sulphuric acid and nitric acid 

respectively, they are responsible for acid rain.  Acid rain is responsible for high corrosivity of 

metal and structures in affected areas. It leads also to the acidity of both surface and ground 

water. It also harms soil nutrients thereby leading to poor agricultural harvest. In Nigeria this 

is particularly the case in the Niger Delta area where gas flaring has been going on for decades. 

Nduka, Orisakwe, Ezenweke, Ezenwa, Chendo and Ezeabasili  (2008) found out after a study 

of rain water samples collected from Warri, Port-Harcourt and Awka that rain water in the 

Niger Delta is acidic. They compared the water samples collected from Warri and Port-

Harcourt which are the two major oil producing cities in the Niger Delta with the sample from 

Awka, a non-oil producing city outside the Niger Delta. They had collected rain water samples 

from these cities between 2005 and 2006. At the end of the period under study their finding 

was that the pH values for the 2 years showed that the rainfall in Warri was more acidic than 

that of Port Harcourt. 

 

d. Carbon Monoxide: 

Carbon monoxide (CO) is a colorless, tasteless and odorless gas that is produced from the 

incomplete combustion of fossil fuels and wood. Carbon monoxide can be harmful to life when 

inhaled in large amounts by reducing the amount of oxygen in the blood stream to important 

organs like the heart and brain. If inhaled in high amounts, carbon monoxide can lead to 

dizziness, unconsciousness and death. A significant source of outdoor anthropogenic carbon 

monoxide pollution is vehicular traffic. Industrialisation entails more vehicular movement of 

industrial materials, products and staff.   

 

e. Hydrocarbons: 

Hydrocarbons are compounds containing hydrogen (H) and Carbon (C). An example is 

methane (CH4). Many industrial processes involve hydrocarbons and their compounds. 

Hydrocarbons are greenhouse gases (GHGs) which cause global warming. Halogenated 

hydrocarbons like Chlorofluorocarbons (CFCs) and Hydrochlorofluorocarbons (HCFCs) are 

also compounds of hydrocarbons and are ozone-depleting substances (ODS). They come from 

sources like refrigerants, fire extinguishers, solvents for cleaning and agricultural fumigants. 

Methane comes, for instance, from solid waste dumps and livestock.  

 

5. The Legal Framework for Air Pollution Control in Nigeria: 

Nigeria’s legal framework for air pollution control covers international and municipal legal 

instruments.   

 

5.1 Key International Conventions on Air Pollution Ratified by Nigeria:  

 

a. The United Nations Framework Convention on Climate Change (UNFCCC): 

The United Nations Framework Convention on Climate Change (UNFCCC) 1994 is a 

cornerstone convention on air pollution. It is a worldwide treaty negotiated, adopted and 

ratified within the context of sustainable development. Sustainable development ensures that 

while natural resources are exploited for the benefit of the present generation, regard is had for 

the benefit of the generations yet unborn.  The UNFCCC was ceremonially signed at the 1992 

United Nations Conference on Environment and Development, otherwise known as Earth 

Summit, held in Rio de Janeiro, Brazil. The ultimate objective of the convention as specified 

by article 2 is  
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to achieve the stabilization of greenhouse gas concentrations in the 

atmosphere at a level that would prevent dangerous anthropogenic 

interference with the climate system. Such a level should be achieved 

within a time-frame sufficient to allow ecosystems to adapt naturally to 

climate change, to ensure that food production is not threatened and to 

enable economic development to proceed in a sustainable manner. 

 

A key target in this objective is keeping atmospheric green house gas concentration at ‘a level 

that would prevent dangerous anthropogenic interference with the climate system.” It must be 

noted that this goal is very general and imprecise. What constitutes dangerous anthropogenic 

interference with the climate system is not defined by the treaty. It can however be deduced 

from other parts of the convention. The mischief that the convention sets out to cure is 

underscored in the preambular statement that provides:  

 

Concerned that human activities have been substantially increasing the 

atmospheric concentrations of greenhouse gases, that these increases 

enhance the natural greenhouse effect, and that this will result on average 

in an additional warming of the Earth's surface and atmosphere and may 

adversely affect natural ecosystems and humankind…   

 

According to the Oxford Advanced Learner’s Dictionary (2015), something is dangerous if it 

is likely to injure or harm somebody or destroy something.  Consequently, human activities 

that substantially increase the natural atmospheric GHG concentration with the corresponding 

increased greenhouse effects amount to a dangerous anthropogenic interference with the 

climate system. This, however, would be the case if and only if the increased greenhouse effect 

results to additional global warming, and adverse effects on the natural ecosystems and 

humankind. 

  

Today there is broad based consensus amongst scientists that our planet is warming. The Fifth 

Assessment Report – Climate Change 2013 - of the United Nations Intergovernmental Panel 

on Climate Change (IPCC) states clearly that:  

 

Human influence on the climate system is clear, and recent anthropogenic 

emissions of green-house gases are the highest in history. […] Warming 

of the climate system is unequivocal, and since the 1950s, many of the 

observed changes are unprecedented over decades to millennia.  

 

The British Committee on Climate Change handed down a similar report on the climate change. 

It stated that: 

 

Since the late 19th century, the global average temperature has risen by 

about 1°C and the global sea level has risen by about 20cm. The rising 

temperature is leading to wider changes to our weather. At the same time, 

increased CO2 levels are causing the world’s oceans to become more 

acidic. (Committee on Climate Change, n.d.)  

 

This fact of anthropogenic global warming becomes inexorably evidence that the atmospheric 

GHG concentration is at a dangerous level. Consequently, the concentration needs to be 
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reduced to a level below this dangerous point. This is the task that Nigeria and other parties to 

the UNFCCC need to discharge. 

 

Following the principle of Common but Differentiated Responsibility (CBDR), the Convention 

classified parties into various groups contained in the annexes with specific commitments 

assigned to them. There is no specific classification for developing countries and so Nigeria’s 

commitments come from the general obligations of all parties, whether developed or 

developing. These are contained in article 4(1)(a-j) of the Convention.  The commitments 

include promoting and cooperating in the development, application and diffusion, including 

transfer, of technologies, practices and processes that control, reduce or prevent anthropogenic 

emissions of GHGs not controlled by the Montreal Protocol in all relevant sectors, including 

the energy, transport, industry, agriculture, forestry and waste management sectors [art. 

4(1)(c)]. The Montreal Protocol is the protocol on the Vienna Convention on Substances that 

Deplete the Ozone Layer. This Protocol deals with only the GHGs that deplete the ozone layer. 

Article 4(1)(c) of the UNFCCC recognizes that the industrial sector is one of the sectors 

responsible for the dangerous level of atmospheric GHG concentration. Hence, it calls for the 

reduction of the GHG emissions from the sector.  

  

Subsequent international instruments relating to the Convention, all of which were ratified by 

Nigeria, (such as Kyoto Protocol 2005 and the 2012 Doha Amendment to it) promote the 

Convention’s ultimate objective of reducing the atmospheric GHG concentration but with some 

modifications or clarifications. Towards stabilizing the atmospheric GHG concentrations at a 

level that would prevent dangerous anthropogenic interference with the climate system, the 

2015 Paris Agreement on Climate Change prescribed, inter alia, holding the increase in the 

global average temperature to well below 2°C above pre-industrial levels and pursuing efforts 

to limit the temperature increase to 1.5°C above pre-industrial levels [art. 2(1)(a)]. The 

agreement does not state what the pre-industrial temperature levels were.  From the goal of 

keeping the global average temperature below 2 percent above pre-industrial temperatures and 

in the context of preventing dangerous anthropogenic interference with the climate system, pre-

industrial global average temperatures could safely be regarded as temperatures that were not 

consistent with global warming. The Industrial Revolution began in England in 1750. With it 

huge quantities of coal began to be burnt. The Paris Agreement prescribes also in article 4(2) 

that each party shall prepare, communicate and maintain successive nationally determined 

contributions (NDCs) that it intends to achieve. It provides further that parties shall pursue 

domestic mitigation measures, with the aim of achieving the objectives of the NDCs. The 

communication is to be made to the Secretariat of the UNFCCC [art. 4(12)]. 

 

b. The Vienna Convention for the Protection of the Ozone Layer:  

Apart from the anthropogenic air pollutant gases that adversely affect human health and the 

environment through global warming, there are also anthropogenic air pollutant gases that 

adversely affect human health and environment but through the depletion of the ozone layer. 

This Convention, as the name indicates, seeks to protect the ozone layer from depletion. It was 

adopted on 22nd March, 1985 and came into force on 22nd September, 1988.  

 

The main goal of the Convention is for parties to take “appropriate measures … to protect 

human health and the environment against adverse effects resulting or likely to result from 

human activities which modify or are likely to modify the ozone layer [art. 2(1)]. All the same 

the Convention did not list out any substances that modify or are likely to modify the ozone 

layer the emission of which should be reduced or prevented. This probably was because at the 
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time it was negotiated and adopted science was not yet certain of ozone depleting substances 

(ODS). Thus all that the convention required of the parties was inter alia to co-operate by 

means of systematic observations, research and information exchange on certain substances in 

order to better understand and assess the effects of human activities on the ozone layer and the 

effects on human health and the environment from modification of the ozone layer [art. 

2(2)(a)and Annex I]. It also requires them to adopt appropriate legislative or administrative 

measures and co-operate in harmonizing appropriate policies to control, limit, reduce or 

prevent human activities under their jurisdiction or control should it be found that these 

activities have or are likely to have adverse effects resulting from modification or likely 

modification of the ozone layer [art. 2(2)(b)]. 

 

The Montreal Protocol on Substances that Deplete the Ozone Layer adopted on 26 August 1987 

filled the gap of uncertainty in the Vienna Convention by naming specific substances that 

deplete the ozone layer which parties were required to phase out. These were halons 

(compounds of carbon and halogens) and some Chlorofluorocarbons (CFCs). With the aim of 

protecting the stratospheric ozone layer, eight revisions [1990 (London), 1991 (Nairobi), 1992 

(Copenhagen)], 1993 (Bangkok), 1995 (Vienna), 1997 (Montreal), 1998 (Australia), and1999 

(Beijing)] have been made on the protocol and the last being the revision in 2016 in Kigali, 

Rwanda. The Kigali amendment was also agreed to by Nigeria.  It will come into force on 1 

January 2019.  The Kigali amendment introduced into the Montreal Protocol the phase-down 

of yet another chemical substance, Hydrofluorocarbons (HFCs). HFCs are actually ozone 

friendly and for this, they had been recommended for use as alternatives to the ozone depleting 

substances (ODS). But further research found out that they are GHGs with very high global 

warming potentials (GWPs). The amendment gives phase-down target dates for different world 

economies. While the richer countries like the Unites States and those in the European Union 

will reduce the production and consumption of HFCs by 2019, most of the rest of the countries 

of the world including China, Brazil and all of Africa will freeze the use of the HFCs by 2024.  

 

c. The African (Banjul) Charter on Human and Peoples’ Rights: 

This is a regional treaty pertaining to only African countries. Article 24 of the Charter commits 

Nigeria to providing for all peoples and citizens an air environment that is not harmful to both 

human health and ecosystem. It states: ‘All peoples shall have the right to a generally 

satisfactory environment favourable to their development.’ One unique thing about this treaty 

when compared to the other treaties considered in this work is that it has been domesticated in 

Nigeria by the African Charter on Human and Peoples’ Rights (Ratification and Enforcement) 

Act, (Cap A9 Laws of the Federation of Nigeria 2004). With the domestication it can be 

judicially enforced in Nigeria.  

 

d. The Bamako Convention on the Ban of the Import into Africa and the Control 

of Transboundary Movement and Management of Hazardous Waste within 

Africa: 

This is another regional treaty made and ratified by only African countries. The obligation of 

Nigeria and other parties under this convention is to ensure that the generation of hazardous 

wastes within the area under their jurisdiction is reduced to a minimum taking into account 

social, technological and economic aspects [art. 4(3)(c)]. Hazardous waste is defined to include 

wastes from the production, formulation and use of organic solvents; waste oils/water, 

hydrocarbons/water mixtures, emulsions; and wastes collected from households, including 

sewage and sewage sludges (Annex I). As already seen hydrocarbons are air pollutants. 
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Organic solvents are carbon based and so are also air pollutants (Babu & Reddy, 2014).  Wastes 

from the production or formulations of these substances are consequently air pollutants. 

 

5.2 Nigeria’s Municipal Legal Framework for the Control of Air Pollution: 

The International law principle of pacta sunt cervanda (agreements are binding) requires 

Nigeria, amongst other things, to carry out the obligations assumed under international treaties. 

This is no less true in the area of air pollution. Accordingly, Nigeria has many municipal legal 

instruments for the prevention and control of air pollution. The principal ones amongst them are 

discussed below. 

 

i. The 1999 Constitution of the Federal Republic of Nigeria: 

The 1999 Constitution of Nigeria is a foundation for air pollution control in the country. It 

states in section 20 that “the State shall protect and improve the environment and safeguard the 

water, air and land, forest and wild life of Nigeria.” Air pollution control is also implied in the 

constitutional function assigned to a local government in section 1(h) of the Fourth Schedule 

of the Constitution. A local government is charged with the provision and maintenance of 

public conveniences, sewage and refuse disposal. On a comparative note with the earlier 

constitutions of Nigeria, section 20 is a positive development because the earlier constitutions 

did not have it. Section 20 comes under Chapter II (sections 13-24) titled ‘Fundamental 

Objectives and Directive Principles of State Policy’. It is a reflection of Nigeria’s positive 

orientation towards environmental protection from after the toxic waste dump incident at Koko, 

Delta State (then Bendel State) in 1988. This constitutional objective and principle of 

environmental protection is further bolstered by the 2017 National Policy on Environment 

which aims at getting major industrial air polluters to comply with laid down standards (chapter 

6.3).  

 

However, a big challenge over the duty assigned to the State by section 20 of the 1999 

Constitution is that it is not justiciable. No action, pursuant to the provision of section 6(6)(c) 

of the Constitution, can be instituted in court against the State based on any provision of 

Chapter II of the Constitution. It is humbly submitted that this provision is a claw-back to 

Nigeria’s constitutional policy on environmental protection. In contrast, under the Ethiopian 

Constitution environmental protection is made a human right and consequently enforceable by 

court. Article 44(1) of the Constitution of the Federal Republic of Ethiopia, which comes under 

chapter three (Fundamental Rights and Freedoms), states that ‘All persons have the right to a 

clean and healthy environment’. The same is true of South Africa. Section 24 under the Bill of 

Rights (Chapter 2, Sections 7-39) of the 1996 Constitution of South Africa provides for 

everyone the right to an environment that is not harmful to their health or well-being. The 

section provides also for the right to have the environment protected for the benefit of present 

and future generations through reasonable legislative and other measures that: prevent pollution 

and ecological degradation; promote conservation; and secure ecologically sustainable 

development and use of natural resources while promoting justifiable economic and social 

development. 

 

ii. The Factories Act, Cap F1 LFN (Laws of the Federation of Nigeria) 2004: 

This is an Act to provide inter alia for the safety of workers in factories to which the Act 

applies. It deals more with the physical and air cleanliness of the factory environment. Section 

7(1)(a) directs that “accumulations of dirt and refuse shall be removed daily by a suitable 

method from the floors and benches of workrooms, and from the staircases and passages’. It 

provides further in section 8(1) that a factory shall not be overcrowded while in operation. It 
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goes further in section 8(3) to give the minimum dimensions of a workroom in order to avoid 

overcrowding. A workroom must not be less than 9 feet in height. However, the Act does not 

specify the width of the room and the maximum number of people that can be in a specified 

room in order to avoid overcrowding.  The Act requires in section 9(1) that there should be 

effective and suitable circulation of fresh air in each workroom. 

 

It is a pre-1988 Act enacted in 1987 and thus was not made under the ideology of sustainable 

development that seeks to carry out economic development while at the same time protecting 

the environment from degradation. Nigeria tuned into this ideology after the toxic waste dump 

incident in Koko in 1988. 

 

iii. The Associated Gas Re-Injection (Amendment) Act, Cap A25 LFN 2004:  

This is an Act to compel every company producing oil and gas in Nigeria to submit preliminary 

programmes for gas reinjection and detailed plans for implementation of gas re-injection. The 

Act in section 3 prohibits with effect from 1st January 1984 all companies engaged in the 

production of oil or gas to flare gas produced in association of oil without the written 

permission of the Minister in charge of oil and gas. Gas flaring is a strong anthropogenic source 

of GHG emission and it is perennial in the oil industry in Nigeria. Pursuant to section 3(2) the 

Minister may issue a certificate permitting continued gas flaring after the prohibition date if he 

is satisfied that utilization or re-injection of the produced gas is not appropriate or feasible in a 

particular field or fields. Where the Minister decides to issue the gas flaring certificate, he can 

impose a condition on the company for the continued gas flaring [s. 3(2)(a)] or he can give the 

company a free hand on gas flaring on payment of a specified fee [s. 3(2)(b)]. 

 

This is another pre-1988 legislation as it was enacted in 1979 and so is not ideologically tuned 

to sustainable development. It is a weak and ineffective legislation considering that gas is still 

flared in Nigeria as if this Act does not exist. Entrusting the conditions for the issuance of 

permission for continued gas flaring to the discretion of the Minister is a grand recipe for 

corruption. At the exchange of cash or kindness the Minister could waive every condition for 

a compliant oil companying to go on endangering the human health and environment of 

Nigeria.  Oluduro and Oluduro (2015) noted that close to the end of 1984, evidence revealed 

that no oil company had complied with the provisions of the Associated Gas Re-Injection Act 

and no evidence indicated that the Minister had insisted that the oil companies comply with it. 

This situation does not appear to have changed. Kassim-Momodu (1986/1987) as cited in 

Ebeku (2006) believes that the non-enforcement of this legislation is due to the adverse effects 

it could have on the nation's economy if its enforcement results in a halt to oil production 

operations. Nigeria is largely a mono-economy as crude oil export is its principal foreign 

exchange earner. 

  

iv. The Environmental Impact Assessment (EIA) Act, Cap E12, LFN 2004: 

The long title states that it is an Act to set out the general principles, procedure and methods to 

enable the prior consideration of the environmental impact (EIA) on certain public or private 

projects. The objective of environmental impact assessment is to establish, before a decision is 

taken for any qualified project to be undertaken, those   matters that may likely or to a 

significant extent affect the environment or have an environmental effect that must first be take 

into account (s. 1(a)). EIA is not required on all projects, but only on certain public or private 

projects that may likely or to a significant extent affect the environment. Notwithstanding this 

general coverage, the Act in section 12(1) creates a list of some projects for mandatory EIA. 

These are evidently projects with clear and certain adverse environmental effects. These 
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projects are listed in the schedule. Amongst them are projects that have adverse effects on 

atmospheric air quality. They include industries for chemicals, petrochemicals and cement. 

Other such projects include mining, petroleum/gas production and development, thermal power 

generation and quarries. 

 

This Act is a post-1988 Act which was enacted in 1992. It is geared to protecting the 

environment as an entity from foreseeable consequences of economic projects. In fact, the 

environmental impact assessment mechanism was developed in the context of international 

environmental law as one of the principles of sustainable development. It was proclaimed as 

principle 17 of Agenda 21 declared at the UN Conference on Environment and Development 

(UNCED) held in June 1992 in Rio de Janeiro, Brazil. This principle states that ‘Environmental 

Impact Assessment as a national instrument shall be undertaken for proposed activities that are 

likely to have a significant adverse impact on the environment and subject to a decision of a 

competent authority.’ The EIA Act has been administered by the Federal Ministry of 

Environment since 1999 after it took over the function from the Federal Environmental 

Protection Agency (FEPA), after the FEPA was merged with the Federal Ministry of 

Environment. The EIA practice in Nigeria has been described as inefficient. Yusuf (2008) notes 

that there is a legacy of environmental degradation and public health impairments arising from 

the projects whose approvals were supposedly obtained under the EIA Act. He observed further 

that on account of lack of technical resources by the government regulatory body (the Federal 

Ministry of Environment) on the one hand and the considerable leverage of the operators of 

projects over the regulator on the other hand, the EIA system stands actually abrogated. He 

notes also that the multinational oil and gas industry arrogates to itself the moral and legal 

authority to regulate its own activities and also dictate to the government agencies regarding 

the regulatory regime. For Nwoko (2013) deficiencies of the EIA practice in Nigeria include 

poor quality of EIA reports, weak public participation, and inadequate implementation of 

mitigation measures and monitoring. 

 

v. The Minerals and Mining Act 2007:  

The Mineral and Mining Act 2007 is an Act that repeals the Minerals and Mining Act, No. 34 

of 1999 and re-enacts the Nigerian Minerals and Mining Act, 2007 for the purposes of 

regulating all aspects of the exploration and exploitation of solid minerals in Nigeria; and for 

related purposes. Mining, particularly opencast mining, has a high air pollution potential 

because it throws up particulate matter into the atmosphere with adverse impact on human 

health (Ghose & Majee, 2001). There is a heightened emphasis on the development of the 

mining industry in Nigeria today in the bid to diversify the economy that is heavily dependent 

on oil. 

 

This is a post-1988 legislation and so pays particular attention to environmental issues relating 

to the mining industry. Chapter four of the Act (sections 97 to 130) deals with environmental 

considerations in mining activities. Section 118(a) commits every holder of a mineral title to, 

as far as is reasonably practicable, minimize, manage and mitigate any environmental impact 

resulting from activities carried out under this act. Although impact on the air environment is 

not expressly mentioned, it is reasonably believed to be included in the general concept of 

environmental impact. Section 119 requires every holder of any type of mining licence under 

this Act to submit to the Mines Environment Compliance Department (MECD) of the Ministry 

of Mines two documents relating to the environmental security of the mining area. These are, 

an environmental impact assessment approved by the Federal Ministry of Environment (s. 

119(c)(i)) and an Environmental Protection and Rehabilitation Programme [s. 119(c)(ii)]. 
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These documents shall be submitted prior to the commencement of mining operations [s. 

119(a)] or upon application for an extension of the term [s. 119(b)] or upon an application for 

the conversion of one mineral title to another [s. 119(c)]. In accordance with the polluter-pays 

principle of International Environmental Law, the Act provides in section 121 for the 

establishment of the Environmental Protection and Rehabilitation Fund by the Minister in 

charge of Solid Minerals development. Every holder of a mineral title is expected to contribute 

to this fund for the purpose of guaranteeing the discharge of the environmental obligations of 

holders of mineral titles under the Act [s. 121(1) and (4)]. The Minerals and Mining 

Regulations 2011 supports the Minerals and Mining Act 2007. A major challenge to the 

effectiveness of the environmental protection provisions of the Act is the prevalence of illegal 

mining in the country. Agbakwuru (2017) reported that between 2014 and 2015 Nigeria lost 

$9 billion to the export of proceeds of illegal mining. Often illegal miners pay little attention 

to environmental protection. 

 

vi. The National Environmental Standards and Regulations Enforcement Agency 

(NESREA) (Establishment) Act 2007: 

This is an Act to provide for the establishment of the National Environmental Standards and 

Regulations Enforcement Agency (NESREA) charged with the responsibility for the protection 

and development of the environment in Nigeria; and for related matters. Section 7 of the Act 

gives a long list of functions that runs from the letter a to m. The functions include enforcing 

compliance with laws, guidelines, policies and standards on environmental matters [s. 7(a)]. 

The agency is also to enforce compliance with the provisions of international agreements, 

protocols, conventions and treaties on the environment, including climate change, chemicals, 

oil and gas, hazardous wastes, ozone depletion and pollution [s. 7(c)]. Section 7(h) assigns the 

agency the particular duty of enforcing environmental regulations and standards on air 

pollution through compliance monitoring. The NESREA is further empowered by section 20(1) 

to make regulations setting specifications and standards in order to protect and enhance the 

quality of Nigeria’s air resources. Section 21(1) authorizes the agency to initiate actions 

towards protecting the ozone layer. The Act in section 34 empowers the Minister in charge of 

the environment to make Regulations for achieving the objectives of the Act. Some of these 

Regulations that deal with air pollution control are listed below.  

a. National Environmental Protection (Pollution Abatement in Industries and Facilities 

Generating Waste) Regulations, 1991 

b. National Environmental (Mining and Processing of Coal, Ores and Industrial Minerals) 

Regulations, 2009. S.I. No. 31 

c. National Environmental (Ozone Layer Protection) Regulations, 2009. S.I. No. 32 

d. National Environmental (Control of Bush/Forest Fire and Open Burning) Regulations, 

2010. S.I. No. 15 

e. National Environmental (Control of Vehicular Emissions from Petrol and Diesel 

Engines) Regulations, 2010. S. I. No. 20. 

 

The establishment of the NESREA is a welcome development that indicates Nigeria’s 

determination to take head on the duty of securing a healthy environment for Nigerians as well 

as the duty of discharging the obligations arising from international environmental conventions 

ratified by it.  However, NESREA has been found to be bogged down by many incapabilities 

and deficiencies that make its set functions a tall goal to achieve. Ezeanokwasa and Umeobika 

(2015) identified the problems challenging the effectiveness of NESREA to include confused 

statutory provisions, long duration of judicial proceedings, understaffing, unqualified staff, 

poor commitment to work by staff and bribery and corruption. 
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e. The National Oil Spill Detection and Response Agency (Establishment) Act, 

2006, (No 15 of 2006) As Amended: 

This Act established the National Oil Spill Detection and Response Agency (NOSDRA), which 

is another institution, apart from NESREA, charged with, amongst other things, the 

enforcement of environmental laws, standards and regulations. However, its scope is limited 

to the oil and gas sector. Section 6(1)(a) provides that the Agency shall be “responsible for 

surveillance and ensure compliance with all existing environmental legislations in the 

petroleum sector including those relating to prevention, detection and general management of 

oil spills, oily wastes and gas flares”. The NESREA Act explicitly states that the functions of 

the agency include enforcing compliance with provisions of international agreements, 

protocols, conventions, and treaties on the environment, but no such function is explicitly 

assigned to NOSDRA by the NOSDRA Act. The implication is that NOSDRA’s jurisdiction 

is limited to local legislations on the environment.  This limits the agency’s ability to draw 

guidance and principles directly from international environmental law on air pollution control. 

Like the NESREA, the efficiency of NOSDRA has been found to be bogged down by many 

incapabilities and deficiencies that make its set functions a tall goal to achieve. Mr. Idabor, the 

Director-General (DG) of the agency also pointed to inadequate funding as a challenge to the 

running of the agency (Akasike, 2018). The continuous flaring of gas in the petroleum sector 

in the country is an eloquent evidence of the ineffectiveness of NOSDRA. 

 

6. Conclusion and Recommendations: 

In view of the nexus between industrialization and air pollution, legal regulation of the latter is 

an imperative if the benefits of the former are to be sustained. Nigeria has made welcome 

efforts towards regulating air pollution in the country. These efforts are seen in the ratification 

of international conventions and treaties on air pollution like the UNFCCC, the Paris 

Agreement on Climate Change, Montreal Protocol on Substances that Deplete the Ozone 

Layer, the Kigali Amendments on the Montreal Protocol and the African (Banjul) Charter on 

Human and Peoples’ Rights. However, with the exception of the African (Banjul) Charter on 

Human and Peoples’ Rights these international instruments have not been domesticated. This 

undercuts seriously the effectiveness of these treaties and conventions in Nigeria. Without 

domesticating these conventions, protocols and agreements, Nigeria cannot be said to have the 

adequate legal framework for check-mating the air pollution associated with industrialisation. 

In this regard Ethiopia should be a good example for Nigeria. The Ethiopian Constitution 

provides for every international convention on environmental protection ratified by Ethiopia to 

have automatic effect in the country under chapter three (articles 13-44), which deals with 

fundamental human rights. Precisely, article 13(2) of the Constitution provides that: 

 

The fundamental rights and freedoms specified in this Chapter shall be 

interpreted in a manner conforming to the principles of the Universal 

Declaration of Human Rights, International Covenants on Human Rights 

and International instruments adopted by Ethiopia.  

 

And article 44(1) of the Constitution guarantees a clean and healthy environment, which 

includes air environment. In other words, the right to a clean and healthy environment becomes 

the right to all measures for securing a clean and healthy environment contained in international 

instruments adopted by Ethiopia.  
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Nigerian legislations and regulations on air pollution control are old and not keeping pace with 

current developments in international law on the subject. Today, the 2015 Paris Agreement on 

Climate Change and the 2016 Kigali Amendments on the Montreal Protocol set the stage on 

air pollution control in terms of identifying the air pollutants responsible for atmospheric GHG 

concentration and ozone depletion. These instruments also set the stage in terms of activities 

to be done or refrained from by parties towards controlling these air pollutants. No existing 

legislations or regulations have been amended or new ones made to reflect the obligations 

assumed in these instruments.  Even though the 2017 National Policy on the Environment tries 

to capture these new international obligations on air pollution, this is not enough because a 

policy remains a policy and not a legal instrument until its provisions are converted into 

legislations or regulations. The result is that Nigeria does not have legal instruments that are in 

tune with international environmental law on air pollution control and prevention. For instance, 

Nigeria is yet to have a legal instrument that is in tandem with the Kigali Agreement by taking 

steps towards the phase-down of   HFC as a GHG with very high global warming potentials 

(GWPs). 

 

Nigeria has tried to establish agencies particularly the NESREA and NOSDRA for enforcing 

air pollution control legislations, regulations and standards in the wider Nigerian society and 

petroleum sector respectively. But corruption, lack of adequate funding, capacity building, and 

unqualified staff clog the wheel of progress of these agencies. 

 

It is recommended that Nigeria should endeavour to domesticate the international instruments 

on air pollution control that it ratified. It should review the legislations and regulations for air 

pollution control to be in tandem with developments in air pollution control in International 

Environmental Laws. Efforts must also be directed towards arresting the crippling challenges 

to the efficiency of the NESREA and NOSDRA. It is when all this is done that the call for the 

industrialisation of Nigeria would be a call for a sustainable development of Nigeria, a call for 

a holistic economic development of the country.  
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